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PREFACE. 



The following pages were in substance written in 1869, 
on the subject chosen that year for the International 
Law Prize at Oxford. 

The writer had the good fortune to obtain the prize, 
and was led by the wishes of some friends to print the 
Essay for private circulation among them ; but, whilst 
the manuscript was going through the press, the out- 
break of the present war imparted a more practical 
interest to the subject. 

Hence the writer has been induced to publish the 
Essay. 

H. B. D. 



November^ 1870. 
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Few, if any, questions in International Law, open a 
wider or more interesting field for discussion, than the 
Law of Blockade. Its origin in a simple act of warfare, 
its slow and almost imperceptible growth, becoming 
more and more enlarged in principle, and in applica- 
tion, as time passed on ; and its present importance, 
render it a subject full of interest, in tracing the 
advance of civilization, and the commercial relations 
of different countries. 

Blockade, as an act of war, has always been consi- 
dered a belligerent right, which neutrals were bound 
on their part, to respect. Reparation for a wrong 
inflicted, has ever been an absolute right, and when- 
ever reparation has been sought by lawful means, he 
who has suffered the wrong, has had a right to expect 
others to keep aloof, until he has obtained the repara- 
tion due. The obligation not to interpose, lay upon 
all who were not parties in the original wrong. 

No doubt this obligation of non-interference, or 
remaining neutral, often had a great inconvenience, 
and pressed with greater weight upon the freedom, 
trade, and interests of neutrals, than any other belli- 
gerent right. The interests of the belligerent and 



neutral are conflicting. The right of the belligerent 
imposes a duty upon the neutral ; but the right of the 
neutral to trade with foreign countries, imposes a cor- 
responding duty upon the belligerent, to be so careful 
and observant of the law, that he injure not the com- 
merce of the neutral, beyond the limit of the positive 
or conventional law. Whilst, therefore, belligerent 
powers have from time to time endeavoured to extend 
and enlarge the exercise of their right, neutrals, singly 
or in combination, have continually struggled to 
reduce, and confine the lawfiil exercise of that right, 
within certain and definite rules. 

The History of Blockade has thus become closely 
connected with the growth of civilization, as developed 
by the intercourse between nations, and particularly of 
maritime nations, and. by the expansion of foreign 
trade. 

In the following pages, we propose to follow out the 
History of Blockade, from its origin, to its latest des- 
cription, in the Treaty of Paris in 1856. (a.) The 
words in that treaty are as follows* " Blockades, to 
be binding, must be eflfective ; that is to say, they 
must be maintained by a force sufficient really to pre- 
vent access to the shores of the enemy." 

Blockade, however, is not defined in these words ; it 
is merely explained, as to its legal requirements. The 
following, perhaps, may not be an inaccurate defini- 
tion. The placing such a force on, or near, the sea- 
board of a town, or line of coast, as will effectually 

(a.) Treaty of Paris. March 30, 1856. 



prevent vessels from passing between the sea and that 
town, or coast. 

The origin of Blockade must be sought for in the 
Law of Nature, as exemplified by the acts of uncivi- 
lized man in early times. 

When the world was in its infancy, and its popida- 
tion was numericaUy smaU, war was simply a conflict 
between individuals: If one man had a quaxrel with 
another, the weaker or less resolute of the two, if he 
were^ not slain, or captured and made a slave in the 
actual fight, would run away, and take refuge in some 
cavern or tree. The other would follow, and try, by 
starvation, or by some other equally efiective means, 
to reduce him. So, again, if one man had a store of 
provisions, or any thing else, which a stronger neigh- 
bour required, the latter would use similar means to 
reduce him into submission, and a surrender of what 
he possessed. Tribes knew no other form of war than 
this, which each individual member of a tribe claimed, 
and exercised in his own violent manner, and without 
interference from any one. 

Nor did the simple form of navigation which was 
practised in early times, make much difference in the 
usages of war amongst the maritime nations. 

The Phoenicians and Tyrians knew but one form of 
maritime warfare, and that was piracy. 

The Greeks, however, although we find no Interna- 
tional law embodied in the Rhodian Laws, forbad other 

states to continue their commercial intercourse with 

« 

any nation, with whom they were at war : (b.) but 

(b.) Thucydides. Book i, sec. 5. 



they did not enforce this rule by closing their enemy^s 
ports, but by capturing, wherever they met with them, 
the ships trading with their enemy. 

A more enlarged system of maritime commerce, and 
consequently of maritime warfere, was known to, and 
practised by, the Carthaginians ; yet we have no 
purely maritime laws of the Carthaginians, and the 
few treaties which they formed with the Romans, 
scarcely amount to International law, being chiefly 
concluded for the purpose of suppressing mutual depre- 
dations at sea. 

With the exception of the rules relating to ship- 
wrecks, the Romans had no maritime law. They were 
however, fully alive to the value of possessing maritime 
supremacy, (c.) and the consequent advantage, when 
at war, of using the sea as a means of damaging the 
enemy's commerce. 

The practice of these nations sanctioned the severest 
penalties against merchants who attempted to carry on 
any intercourse with their particular enemy. King 
Demetrius hanged the master and pilot of a ship which 
was carrying provisions to Athens, at the time when 
he vas attempting to reduce that city by famine, (d.) 
And Pompey the Great set guards at the mouth of the 
Bosphorus, and put to death all who tried to pass 
during his war with Mithridates. (e.) But, save for 
the purely military purpose of reducing the besieged 

(c.) Livy. Book v, cap. 2. 
(d.) Plutarch. B.C. 304. 
(e.) Plutarch. B.C. 65. 



port, Blockade was unknown in the times we have 
mentioned. 

Up to the end of the 16th century, Blockade pro- 
perly so called, was not known. Indeed, maritime 
law, though abounding in rules for the protection of 
commerce in time of peace, contained very few regu- 
lations for the time of war. The Jus Naufragii had 
been introduced between the 5th and 1 6th centuries ; 
and subsequently, the system of convoys and priva- 
teering, which was the beginning of the piratical form 
of private war, and which so strikingly marks the bar- 
barism of those times. Gradually, however, as govern- 
ments gained in power, they began to compel their 
subjects to ask for, and obtain their permission, before 
embarking on these private expeditions, and thus the 
system of letters of reprisal and marque was introdu- 
ced. Soon afterwards, the right of reprisals found a 
place in treaties, and when illegal acts had been com- 
mitted by the subjects of one government, it became 
the duty of the government of the injured subject, to 
complain to the government of the wrong doer. Thus 
private wars died out, and the government of a country 
became responsible for the misdeeds of its subjects. 

It was probably chiefly owing to this change in the 
character and disposition of governments, and to the 
security given to subjects by the responsibility of go- 
vernments, that international intercourse rapidly pro- 
gressed, and as a consequence, the principles of interna- 
tional law became more necessary, better ascertained, 
and more frequently and more closely observed. 



But there were five other causes which also contri- 
huted in a great measure to the progress of interna- 
tional law. 

i. The occasional assembly of sovereigns in one 
grand council, to protect and consider a common 
interest. 

ii.* The custom by which territorial property and 
dominion were held to pass from one sovereign people 
and femily to another. 

iii. The common laws of a great territorial miH- 
tary or feudal system. 

iv. The factitious rights created by positive con- 
ventions. 

V. The general cultivation of maritime and land 
commerce, and the institution of treaties for its pro- 
tection and extension. 

The earliest known collection of international usages 
is the Consolato del Mare. This collection, however, 
contains but few regulations for the time of war, and 
does not touch the question of Blockade. 

The Roles d'Oleron were almost entirely of a pacific 
character, as also were the maritime regulations of the 
Hanse Towns. 

Several meetings were held by the Hanseatic depu- 
ties at Lubeck, in 1434, to deliberate upon the restric- 
tions imposed upon their commerce, by the wars 
between the larger European States ; as yet, however, 
the question discussed, was solely as to the right of 
trading with a belligerent at all, and the question of 
Blockade does not appear to have been introduced. 



even although the controversy tended in that direction. 

In 1494, the war of the Kings of Scotland and 
Denmark against the King of Sweden, again roused 
the Confederated trading States to complain of the 
hardships which they thereby incurred. (/) The Han- 
seatic merchants were fiiUy aware of the advantage 
which they would derive from being permitted to 
supply each belligerent with resources, and to carry 
on the maritime commerce of both sides. They were 
the jfirst to institute and support the international law 
maxim, of " Free Ships, Free Goods.^^ 

Some treaties of an early date, show the part which 
England took in the formation of an International 
system. In 1370, a treaty was entered into between 
Edward III. and the Flemings, by which the Flemish 
merchants bound themselves not to trade with the 
enemies of England. This treaty, in effect, combines 
the law of contraband with the idea of a paper Block- 
ade, since by it, every kind of merchandize would be 
classified under the head of contraband ; whilst, at the 
same time, the coasts of the enemies of England would 
be in the same position, as far as concerned the Flemish 
merchants, as if they were legally, and consequently 
effectively, blockaded. 

Before the 17th century, however, what we now 
know as a legal Blockade, was not used as an operation 
of war. Trade with a belligerent was almost entirely 
interdicted, and the argument in favour of this rule 
was based upon a comparison of the rights of the bel- 
ligerent and neutral. 

(/.) Complaints of the Hanseatic Deputies^ 14Q4, 
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The rights of each being very conflicting, the diffi- 
culty was to decide which had the stronger right. 
Albericus GentiKs, in dealing with the Hispanica 
Quaestio, argued the question at some length, (ff.) His 
argument is as follows : 

The neutral's right is founded upon the strict letter 
of the law, whereas the belligerent's right is founded 
on equity. The right which is founded on equity, 
ought always, where possible, to be preferred. The 
neutral's right may perhaps be also partially an equi- 
table right ; but must always be less equitable than the 
belligerent's right, which is purely equitable. The 
former is derived from the law of nations, the latter 
from the law of n&ture. The former benefits individ- 
uals, the latter, nations. A pecuniary profit must not 
be preferred to a national profit. The less must in 
every case give way to the greater ; and every question 
of law and profit, iijiust be ceded to one which is more 
equitable and more profitable. 

Such was the opinion, in the latter end of the 16th 

(g), ** Magna quaestio ; hinc jure stricto pro his ; illinc stante pro 
illis sequitate. Sed quis^ tamen, nescit, in omnibus rebus praecipuam 
esse justitise aequitatisque, quam stricti juris^ rationem. Legem aequi- 
tatis juri antestare stricto^ sententiam scripto ? Bonum et aequum esse 
jus : esse^ autem, aequo aequius, et favorabili favorabilius^ et utili 
utilius. Lucrum illi commerciorum sibi nolunt. lUi nolunt quid fieri , 
quod contra salutem suam est. Jus commerciorum est aequum ; at 
hoc aequius, tuendae sulutis ; est illud gentium jus ; hoc naturae est ; 
est illud privatorum ; est hoc Regnorum. Cedat igitur regno^ merca- 
tura ; homo naturae ; pecunia idtae. Istae sunt rationes solvendi legum 
pugnas, ut digniorif utiliori^ aequiori cedatur legi. Albericus Oentilis, 
de Jure Belli, cap, 21 
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century, founded, not upon the law of Blockade as it 
now is, but as it was then known, and recognized. In 
the next century, the present form of law began to 
spring out of the semi-barbarous idea that a nation 
which went to war with another, ought to be com- 
pletely cut off, and isolated from the rest of the world, 
as far as superior force could effect such isolation. 

In the early part of the 17th century, occurs the 
first historical mention of law, as applicable to Block- 
ade proper. Grotius, with special reference to the 
introduction of supplies into a blockaded port, uses 
the following argument. (A.) If a belligerent is hin- 
dered in enforcing his rights, by the importation of 
resources into his enemy^s country, and knows who is 
the importer ; for instance, if a town is being besieged, 
or a port blockaded, the importer will be bound to 
make compensation for all the loss incurred by the 
Belligerent through his act, and the Belligerent may 
enforce that compensation by any means in his power. 
In addition to such commercial compensation, the 
wrongdoer, by his illegal act, makes himself liable to 
receive personal punishment, as an aider and abetter of 
the wrong-doing Belligerent. 

The punishment thus mentioned by Grotius, for the 
infringement of the Belligerent right of Blockade, was 
very severe, being the confiscation of ship and cargo, 
and death to those who navigated the vessel. 

After Grotius, in order of time, we have the writings 

(A.) GrotiuS) de Jare Belli, Book iii, cap. 1» sec. 3. 

C 
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of Stypmann, Kurich, Loccenius, Puffendorf, Molloy, 
and Lord Stair, all of whom dealt with International 
Law, but, singularly enough, not one of them touched 
specially upon the question of Blockade 

The first instance of a Blockade proper is to be found 
in the ordinances of the United Provinces. In 1630, 
the States General of the United Provinces, proceeding 
upon the advice of their Courts of Admiralty, issued an 
ordinance (i.) the object of which was to regulate the 
Blockade of the ports of Flanders, then in the posses- 
sion of the Spanish Crown. The purport of the first 
article of that ordinance was, that neutral vessels, found 
coming out of, or entering into enemy's ports in Flan- 
ders, or so near to them that their intention to enter 
them was beyond all doubt, should be confiscated with 
their cargoes, by sentence of the said Courts, '' inas- 
much as their High Mightinesses keep the said ports 
continually blockaded by their vessels of war, at a 
great cost to the State, in order to hinder all transport 
to, and commence with the enemy, and because those 
ports and places are reputed to be besieged, which has 
been from all time an ancient usage, after the example 
of all kings, princes, powers, and other republics, which 
have exercised the same right on similar occasions." 

Here we find, at last, the three essential points of 
Blockade law enimierated. 

i. The actual existence' of a Blockade. 

ii. The reputation of such a Blockade. 

(i.) Ordinances of the United Proyinces. 1630. 
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iii. The undoubted intention to commit a breax^h 
of the Blockade. 

This ordinance marks a very important point in the 
progress of the law of Blockade^ since its words limit 
the restriction of trading with an enemy, to ports 
actually blockaded. 

There was one writer upon International Law in 
the 17th century, whose name we have purposely 
omitted till this place, in order that we may deal more 
particularly with the historical event, with which his 
writings are connected. 

In the year 1695, a treatise by Groningius was 
published (k.) in which, whilst advocating the cause of 
Louis XIV., against that of Holland and England, he 
strongly argued in favour of the neutral right of 
Denmark and Sweden. England had been induced 
by Holland to commit a departure from the Law of 
Nations. She had concurred with the States General 
in a sweeping declaration of Blockade against the Coasts 
of France, or in other words, she had returned to the 
exploded custom of proclaiming a general interdiction 
of commerce with France. Such an interdiction, at 
that time, was held to be illegal, because, like the 
theory of the neutral flag protecting hostile property, 
it was, and is, founded on a fiction. It assumed what 
was not the case, that all the Coasts of France were 
subject to an actual Blockade. This fictitious form of 
Blockade has received the derisive name of Paper 
Blockade, and has at all times been discountenanced. 

(k) Groningius. Tractatus de Navigatione Libera. 
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England upon this occasion readily acknowledged her 
illegal act, and at once limited her interdiction of 
conunerce to those ports of France which were actually 
Blockaded. 

Groningius, in writing against this illegal procedure 
on the part of England, takes a higher place amongst 
the International lawyers of the 17th century than has 
been generally accorded to him. He was the only 
writer who, maintaining the rights of neutrals to trade 
with a Belligerent, limited the interdiction of trade to 
a port actually blockaded. 

^ Thus at the end of the 17th century the formal prac- 
tice of Belligerents to forbid, by proclmation of war, 
all trade with the enemy, and to confiscate the property 
of persons who contravened their proclamation, had 
come to an end, and may be considered as having had 
no sanction thenceforward from the modem law of 
nations. 

The 18th century opens a wider field to us in our 
discussion of the History of the Law of Blockade. 

In 1737, Bynkershoek argued (I) that it was not 
lawful to trade with a besieged place, so long as the 
siege lasted. A neutral must be considered, practically 
speaking, as a friend of both Belligerents, and must 
act impartially. It cannot be considered the act of a 
friend to injure his friend's cause in any way. There- 
fore the neutral who conveys resources into a besieged 
town, and thereby damages the cause of the besieger, 

Q) Bynkershoek Quaestiones Juris Publiqi. Book i, cap. 11. 
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cannot be considered as his friend, but as his enemy, 
and must be treated accordingly. The law at that 
time was, that if the neutral was intending to convey 
resources into a besieged town, the breach of the law 
was sufficiently atoned for by the confiscation of the 
property, and its retention until sufficient assurance 
had been given that a like act would not be again 
attempted. It is to be remarked that Bynkershoek, 
expressly objects to this part of the law, and says, that 
experi=ence had shown that such leniency ought not to 
be practised in future, but that some punishment, per- 
sonal at all events, if not capital, ought to be made the 
penalty for such an ofience. 

In reading Bynkershoek, however, we cannot fail to 
be struck by the fact that he must have had the works 
of Grotius before him, at the time when he compiled 
his own. He frequently quotes, and argues for or 
against opinions of Grotius, and consequently his works 
are especially valuable, as showing the advance in what 
we may call the science of the Law of Blockade. 

In 1758, Vattel published his Law of Nations (m) in 
which we find some valuable passages on the Law of 
Blockade. All commerce with a besieged town was 
absolutely prohibited. If a Belligerent blockaded a 
place, he had, according to Vattel, a right to hinder 
any one from entering, to treat as an enemy any one 
who even attempted to enter, or to carry anything to 
the besieged, without the consent of the besieger. By 

(m\ Vattel. Law of Nations. Book iii. cap. 7> Bection 117. 
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so doing, the Belligerent may be saved from the mis- 
fortunes of an unsuccessfiil war. 

This declaration by Vattel was followed, in the next 
year, 1759, by a treatise by M. Hubner (n). He asserted 
that the same arguments which bound neutrals not 
to furnish provisions, or munitions of war to besieged 
or blockaded places, held equally good against neutrals 
carrying on any intercourse whatsoever with such 
places, so long as the siege or Blockade lasted. The 
intention of the investing power was clear, and he had 
a perfect right to do all he could to cut off all commu- 
nication with such a place. This rule, Hubner asserted 
to be perfectly well known, and by using his right the 
Belligerent was not dealing unfairly with anyone. 

In a subsequent part of his treatise, Hubner declared 
his opinion that neutral vessels which were found in a 
port, upon its surrender to a blockading power, were 
not liable to seizure. 

What Hubner wrote in 1759 had been previously 
discussed by Groningius in 1695, but the views advo- 
cated by Groningius were premature. European 
nations had not then made so much progress in lessen- 
ing the evils of war, as the growth of maritime trade 
and commerce had needed ; and it was not till Hubner's 
time, that the practice of the law of Blockade had pro- 
gressed so far as the theory, and necessity warranted. 

Hubner, however, was too partial to the neutral 
view of the question, and owing to this failing, he was 

(n) Hubner. de la saisie des Batiments neutres. Chap. ii. sec. 6. 
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less successful as a jurist, than his ability deserved. 
He wrote too much of what he wished to be the law, 
and less of what was the law in fact ; more of his con« 
ception of what was right, than of what was the 
practice. 

In 1778, a French R^glement was published (o) 
which prohibited French Privateers from stopping 
neutral vessels sailing from, or destined to, any port 
of the enemy, with the exception of such ports as were 
blockaded. Here we see how the theory became in 
course of time a practice in the general growth of the 
law. 

Two years afterwards, that great political combina- 
tion took place in Europe, which is known as the 
Armed Neutrality of 1780 (p). The idea of an Armed 
Neutrality, carried out to its legitimate consequences, 
may effect the most important changes in all inter- 
national relations, as between Belligerent and Neutral. 
We may have occasion to recur to this when consider- 
ing the probable ftiture of the Law of Blockade. For 
the present, we need merely refer to the definition 
agreed to by the parties to the Armed Neutrality. *^ A 
blockaded port is one where there is evident danger in 
entering, in consequence of the disposition of the force 
attacking it, by the ships of war stationed at and 
sufficiently near." (q) 

(o) French R%Iement. 1778. 
(p) The Armed Neutrality. 1780. 
(^) Definition of Blockade. 1780. 
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Lampredi and Galiani, who wrote at the end of the , 
18th century, do not deal specially with Blockade, 
but merely mention it as being, where a breach has 
been conmiitted, an aggravated form of the breach of 
the laws of contraband. 

To the end of the 18th century then. Blockade, 
^' though a recognised form of war, was so rare in 

^\ ' operation, that few, if any, regulations or laws upon 

the subject were generally received. There were 
indeed usages stipulated for by Treaty, and tacitly 
agreed to as part of the law of nations ; usages, which 
most nations considered to be for the benefit and 
interest of all collectively. Mutual intercourse had 
shown that every state had certain rights and duties 
to perform, not only in time of peace, but also in time 
of war. 

The restriction of their commerce, in articles held 
to be contraband of war, was an annoyance and a loss 
to all trading neutrals. But this restriction was not 
without some compensation, and left the trade in other 
articles of commerce, free. 

But in the case of Blockade, and especially of. 
Blockade, by simple proclamation, of a whole coast, 
or of a port, without an adequate force to ensure the 
fact; the whole neutral trade was paralysed. The 
evident result of such a system, if it had been allowed 
to prevail, would have been#to give to a maritime 
state, for the advantage of its own subjects, the power 
of putting an end to the commerce of all other nations. 
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The mischief was so obvious that the attention of 
all Europe was roused ; statesmen negotiated ; clauses 
were introduced into Treaties ; publicists wrote with 
the view of defining this new application of the right 
of a Belligerent, and limiting the exercise of that right, 
so that the Neutral might be best informed, and warned 
of the intention of the Belligerent ; and that neutral 
commerce might not be interfered with, unless the 
Belligerent incurred the cost, of legally stopping it 
altogether, by means of an adequate force. 

So Grotius, Bynkershoek, Vattel, and others intro- 
duced gradually the modern idea of Blockade. We 
have seen that Blockade was originally a legal term 
for expressing the fact, that a particular nation, which 
had a sea coast, was at war. Every neutral state was 
forbidden to trade at all with either Belligerent. 
Neutrals objected to this rule, on the ground, that the 
majority ought not to be made to suffer for the benefit 
of the minority. Neutrals, for the benefit of Belligerents. 

Thereupon the law of contraband was introduced, by 
which certain articles were restricted in time of war ; 
but, with those excepted, the general trade remained 
open. Then the Belligerent objected, that it was 
unfair towards him, that, when he was besieging or 
blockading a place, Neutrals should be allowed to sup- 
ply his enemy with resources. 

Upon this trade with a blockaded port was pro- 
nounced to be contrary to the principles of Interna- 
tional Law, and European States united to settle a 
definition of Blockade. 
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Such was the position in which Europe found herself 
at the end of the 18th century. Almost every nation 
had a different opinion, and advocated distinct views 
upon the subject; and the difficulty had to be sur- 
mounted of framing one International Code upon the 
question of the Law of Blockade. 

In the early part of the 19th century, the Law of 
Blockade, as laid down and administered by Great 
Britain, is found in the decisions of Lord Stowell. In 
three celebrated cases (r) he stated three essential 
rules, to be observed in order to prove a legal breach 
of Bleckade. 

i. There must be an actual Blockade. 

ii. The wrongdoer must have been aware of it. 

iii. There must be some overt act of violation. 

These are the same rules, expressed almost in the 
same words, which we noticed above in the Ordinances 
of the United Provinces in 1630. 

A question of some importance arose in the year 
1803. In the summer of that year, the British 
Government ordered the Blockade of the Elbe and 
Weser, in consequence of the French having invaded 
and occupied the then Electorate of Hanover. There 
could be no doubt that the Blockade of the mouth of a 
river which had its source and entire course within 
the territory of the enemy was a valid Blockade, and 

(r) « The Betsy." Rob. Adm. Rep. i, p. 93. 

"The Neptunus." Rob. Adm. Rep. ii, p. 110. 
** The Ocean." Rob. Adm. Rep. iii; p. 297. 
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one of which Neutrals could have no cause to complain. 
The Elbe and the Weser, however, flowed in parts 
through Neutral countries, and consequently the objec- 
tions raised against the validity of this Blockade were 
reasonable. Why should a Neutral be debarred from 
using his means of export and import, on the ground, 
that the mouth of the river, which was to him a high 
road, belonged to a Belligerent ? Lord Stowell admit- 
ted the hardship, and held, that such a description of 
Blockade admitted of a greater latitude of interpre- 
tation, and entitled Neutrals to all the indulgent con- 
siderations which could fairly be applied to their case. 
In consequence of this opinion, he liberated a Neutral 
vessel which was taken attempting to violate the 
Blockade on. her way to a Neutral port (a). 

In 1805, a celebrated work, by Mens. N. Tetens, 
appeared in French, at Copenhagen (i). In his chap- 
ter on Blockade, he considers it in its relation to the 
liberty of navigation in general. " Blockade " he says, 
^^ must at all times be real and effective to enable a 
party to claim his rights. While it is still incomplete, 
the right derived from it with regard to Neutrals can- 
not be legally executed with all its vigour. The Belli- 
gerent, in this case, may prevent import&and exports, 
and cause the vessels sailing towards places, the en- 

(») " The Spes and The Irene." Rob. Adm. Rep. v, p. 76. 

(t) Considerations sur les droits r^ciproques des Poissances Belliger- 

antesy et des Puissances Neutres sor mer. 
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ranees of whieh he is going to shut up, to return ; but 
he cannot punish by confiscation. When a Blockade 
is complete, it is just that, in the case of contravention, 
the vessels and cargoes shall be liable to confiscation. 
To apply the general rules of the Law of Blockade to 
individual cases,, it is necessary to consider well the 
circumstances, particularly the probability of the know- 
ledge of the Blockade, which the navigators may have 
acquired at sea.'' 

And now we come to that great epoch in the History 
of Blockade, which was brought about by the ambi- 
tious projects of Napoleon against Great Britain. At 
this time the greatest excitement prevailed upon the 
question of Blockade ; which seems to have been 
thought a necessary and effectual step to the conduct 
of every war, and to the achievement of every success. 

Napoleon envied England her supremacy at sea, 
and accordingly what was then known as the Conti- 
nental system was brought forward. The object was, 
the total exclusion of England from all trade, and all 
communication with the Continent. Its comer stone 
was laid by the Decrees of Berlin (w), as a fundamen- 
tal rule of the Empire, till England should recognise 
the French Maritime Law. By the Berlin decrees, the 
British Islands were declared to be in a state of Block- 
ade. This attempt was met by the British Orders in 
Council (w)j by which all ships were forbidden to enter 

(u) Decrees of Berlin. 1806. 
(w) British Orders in Council, January 7, 1807. 
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any French port, or any port under French influence, 
under pain of confiscation. The Emperor retaliated 
by the Decree of Warsaw (ar), which declared the con- 
fiscation of all British commodities in the then newly 
occupied Hanseatic cities. The British Government 
haying established a strict Blockade of the Elbe and 
Weser, published two orders in Council (y), one, de- 
claring aU those ports fi^m which the British flag was 
excluded, to be in a state of Blockade ; the other, that 
all ships proceeding thither should be captured, unless 
they had touched at a British port, and paid a duty* 
Napoleon answered by the Decree of Milan (0), which 
declared every ship submitting to these conditions to 
be denationalized, and a lawful prize, and further, that 
every vessel, to whatever nation she might belong, 
fitted out firom or going to England, or the British 
Colonies, or any country occupied by British troops, 
should be captured and confiscated. 

Thus the entire commerce and navigationcrfNeutrals 
was suppressed. Great Britain remitted that part of 
the orders in Council by which the coimtries of the 
Allies of France were included imder the Proclamation 
of Blockade, and upon the revocation by Napoleon of 
the Decrees of Berlin and Milan, in 1812, the British 
Orders in Council were all instantly recalled* 

(x) Decree of Warsaw, Jannarj 25, 1807. 

(y) Blockade of the Elbe and Weser, March 11, 1807. 
British Orders in Council, November 11, 1807. 

(r) Decree of Milan, 1807. 
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The disastrous effect of this six years war can hardly 
I be estimated. Napoleon had so far overpowered the 

greater part of Europe, that his decrees were observed, 
and International intercourse was checked in conse- 
j quence. Great Britain suffered less in proportion than 

! the other European States, inasmuch as, by being the 

A most powerful at sea, she was the better able to pro- 

,' tect her commerce. Even she, however, suffered con- 

i ^ siderably. 

J The question of the expediency of England's retal- 

iation, by answering an injustice and an illegal act, 
by acts equally unjust and illegal does not fall within 
the present subject. Thus much, however, we may 
say. The Blockades proclaimed both by England and 
France, were gross breaches of the principles of the 
international law then existing in Europe, as violating 
the universally acknowledged rule, that Blockades, to 
be legal, must be supported by an adequate force. 

In 1811, Mons. Gerard de Rayneval wrote upon the 
subject of Blockade (a). According to him, a maritime 
Blockade, in order to be respected, must exist in fact, 
not merely in thought and words ; must be an actual 
and real, not merely a fictitious and nominal operation. 
A simple declaration of Blockade is not suifficient, 
because one cannot rule over or conquer a country 
without occupying it, without being present and able 
to defend it. Fictions, according to the ablest jurists, 
are always inadmissible in international law. 

(a) Be la liberie des Mers. 
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And now we pass ta the greatest author, and the 
most learned international lawyer of the century, 
Henry Wheaton. The " Elements of International 
Law," was published at London in 1836 (J), and has 
ever since been considered to be the highest authority 
in every cabinet, and every deliberative assembly in 
Christendom. Hautefeuille, Ortolan, and Halleck 
abound in quotations from Wheaton, which they sup- 
port, and upon which they argue. 

In his chapter on Blockade, Mr. Wheaton adopts 
the definition which was agreed upon by the armed 
neutrality of 1780, and ratified by the armed neutra- 
lities of 1800-1. Proclamation, or Notification, is not 
in itself sufficient to constitute a legal Blockade ; and 
knowledge of the existence of the Blockade must be 
proved to have been in the wrongdoer, before condem- 
nation can be pronounced. There are two kinds of 
Blockade ; one, by the simple fact alone ; the other, 
by notification, accompanied by the fact. Notification 
of the discontinuance of a Blockade, Wheaton asserts 
to be as much the duty of a Belligerent, as notification 
of the institution of a Blockade ; and the effect of noti- 
fication is to be considered to include all the subjects 
of the government on whom notification is served. If 
a wrongdoer be really ignorant of the actual existence 
of a Blockade, his ignorance may fairly be the subject 
of representation to his government, and may raise a 
claim for compensation ; but it can be no plea in the 

(6) Henry Wheaton. Elements of International Law. 
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court of the belligerent, when notification has been 
duly made by the belligerent to his government. 

Again, a mere Blockade does not, according to 
Wheaton, in any way affect the interior or land com- 
munication of a country. A port may be blockaded, 
and yet cargoes may be landed outside the limits of 
the blockading force, and be thence conveyed over 
land into the port, without breach of law. 

An offence committed by breach of Blockade, says 
Wheaton, generally remains during the voyage, but 
not beyond, and a vessel taken by a cruiser in any part 
of that voyage, is taken in delicto. In this particular 
Hautefeuille differs firom Wheaton (c). He says that 
a vessel can only be seized ; 1st, at the moment of 
violating the blockade by crossing that part of the sea 
which has been conquered, and is still occupied by the 
blockading force. 2nd, When inside the blockaded 
port, if the investing vessels can enter, either by 
having taken the port, or by penetrating into the port 
by force or stratagem, and carrying off the vessel ; 
and 3rd, at the moment of attempting to go out, that 
is to say, when crossing the territory of the bellige- 
rent, whose law it is in the act of violating. 

This argument of Hautefeuille, is founded upon the 
French doctrine, that, from the moment that a belli- 
gerent has established the blockade of a port, he has 
in fact acquired by conquest, that portion of his 

(c) Hautefeuille, — Des droits et des devoirs des Nations neutres. 
Tome iiiy Titre 9, page 152. 
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enemy's possessions, to which has been given the name 
of the " Territorial Seas ; " and he has forthwith the 
right to rule that property by whatever laws he may 
please (d). Consequently, he may forbid all foreign 
or neutral ships to cross that portion of the sea which 
he is occupying, for the purpose of carrying on their 
commerce with his enemy's port, or for any other pur- 
pose. By this means, he deprives the port of all the 
assistance which it might derive from commerce, and 
may eventually succeed in reducing his enemy. This 
view is founded on a different principle to that gene- 
rally received, which is, that the possession of these 
waters does not form the real foundation of, but is an 
incident necessary indeed to the exercise of the right, 
of which the real basis is the state of war. 

Both Wheaton and Hautefeuille agree, that as soon 
as a Blockade is raised, a veil is thrown over every- 
thing that has been done, and no vessel can be seized, 
or, if seized, condemned, as taken in delicto. 

We must notice a letter of Mr. Wheaton to Mr. 
Buchanan, (e) in which he says " one of the most 
important rights of a belligerent is that of blockading 
his enemy's ports, not merely in order to compel the 
surrender of the place actually attacked or besieged, 
but as a means, often the most effectual, of compelling 
the enemy, by the pressure upon his financial and 
commercial resources, to listen to reasonable proposi- 
tions of peace. 

(d) Hautefeuille. Tome iii, Titre 9, p. 3. 

(e) Letter dated July 1, 1846. 

E 
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Thus Wheaton explains, unintentionally perhaps, 
the progress of Blockade as an effectual operation of 
war. In its original state, purely military ; that is to 
say, an operation against a fortified place, and subse- 
quently changing, by the growth of civilization, into 
a commercial and political operation, where force was 
needed, not so much for the purpose of compelling the 
surrender of a hostile place, as of preventing neutral 
vessels from throwing resources into an enemy's terri- 
tory, and thereby strengthening his powers of resist- 
ance. 

Halleck draws attention to what really constitutes 
a breach of Blockade. Actual entrance, in his opinion, 
is not absolutely necessary to render a vessel guilty of 
committing a breach (/). If she hovers near a block- 
aded port, a blockading cruiser may lawfully construe 
such an act as an intention to commit a breach, and 
may seize her as a lawful prize. The mere presence 
of the Blockading' force is sufficient, without actual 
warning, to satisfy the proof of knowledge of the 
Blockade against the offending neutral. 

At the outbreak of the Russian War in 1854, France 
and England may be considered to have affirmed the 
principles of the Armed Neutralities, when they de- 
clared their intention to maintain their belligerent 
right of preventing Neutrals from breaking any effec- 
tive Blockade which might be established, with an 
adequate force, against the enemy's ports, harbours, 
and coasts. 

(/) Halleck. International Laws and Laws of War. p. 553. 
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Upon the conclusion of peace, in 1856, the Euro- 
pean powers assembled in Paris, drew up that declara" 
tion of what constituted a legal Blockade, above 
referred to, which is the most recent International 
agreement in the history of the Law of Blockade. 

The present condition of the Law of Blockade may 
be best deduced from the decisions in the English 
Courts of Prize. In discussing this brunch of our 
subject, we propose to take the three great principles 
which we noticed in the Ordinance of 1630. 
i. The Existence of Blockade proper, 
ii. The Notification of Blockade, 
iii. The Violation of Blockade. 

As to the first. A Blockade exists in Law, de facto, 
when a sea-port, or coast of a Belligerent, is so beset 
by the war vessels of his enemy, as to render any in- 
tercourse between that port, or coast, and the open 
sea, really perilous. A Blockade may be instituted of 
one or several ports, or even of the whole seaboard of 
a Belligerent, there being no limit in Law, so long as 
the whole of the line between the extreme limits be 
effectually blockaded. Here however we must notice 
that the Blockade of a line of coast in which lies a 
portion of a coast of a Neutral, is null and void, ab 
initio ; and in every case when a Blockade is null and 
void, the capture of a vessel for breach, is illegal, and 
the captors may be held liable for damages [g). 

A Blockade is generally instituted to prevent both 

{g) " The Francisca." Spiuks, 113. 
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ingress and egress, but it may be instituted to prevent 
either alone. So, in the late Russian War, the English 
and French Admirals in the Black Sea, in order to 
prevent the importation of provisions to the Russian 
forces, which were then stationed in the Turkish terri- 
tories, issued a Proclamation, (h) in which they stated 
that they had established an effective Blockade of the 
Danube, in order to stop all supplies of provisions to 
the Russian armies. They declared, that this Blockade 
included all those mouths of the Danube which com- 
municated with the Black Sea, and they notified to 
vessels of all nations, that they would not be allowed 
to enter the river until further orders (t). A vessel 
was captured, by the allied Fleet, coming out of the 
Danube, and on the question of her confiscation, the 
English Court held, that if the vessel had no notice of 
the Blockade, she was, on that general ground, entitled 
to bring out her cargo. If she had notice, she could 
never suppose that, according to the words of the 
Notification, she could be liable to capture (k). 

But, however perfect and legal the Blockade may 
have been at its establishment, it may subsequently 
become null and void, from any of the following 
causes. 

i. The Blockading force may abandon its station 
voluntarily (/). When such is the case, with the 

(A) June 2, 1854. 

(t) " Qu'ils ne pourrort eutrer dans re fleuve jusqua nouvel ordre. 

(k) "The Gerasimo." 11 Moo., V. C, p. 88. 

(/) ••The Columbia." Rob. Adm. Rep., i, p. 154. 
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exception of mere temporary abandonment for stress 
of weather, or contrary winds, the Blockade, if re- 
newed, must be renewed with all the legal formalities, 
as a fresh blockade. 

ii. When the Blockading force is driven away 
by a superior force of the enemy, the Blockade is at 
an end. The Law is very clearly laid down by Lord 
Stowell upon this point, in giving judgment upon a 
vessel captured after the enforced raising of the block- 
ade of Cadiz (m). '' When a squadron," says Lord 
Stowell, *^ is driven off by accidents of weather, which 
must have entered into the contemplation of the Bel- 
ligerent imposing the Blockade, there is no reason to 
suppose that such a circumstance would create a change 
of system, since it could not be expected that any 
Blockade would continue many months without being 
liable to such temporary interruptions. But when a 
squadron is driven off by a superior force, a new 
course of events arises, which may tend to a very 
different disposition of the Blockading force, and which 
introduces therefore a very different train of presump- 
tions in favour of the ordinary freedom of commercial 
speculations. In such a case, the neutral merchant is 
not bound to foresee, or to conjecture^ that the Block- 
ade will be resumed, and therefore, if it is to be re- 
newed, it must proceed de novo, by the usual course, 
and without reference to the former state of facts, 
which has been so effectually interrupted." 

{m\ " The Hoffnung." Rob. Adm. Rep., vi, p. 112. 
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iii. The relaxation of the rigour of a Blockade 
is sufficient to excuse the master of a vessel from the 
penalty for a breach. Blockade is essentially the pre- 
vention of access by force. If then, ships stationed 
for that purpose, will not in every case employ their 
force, it must be impossible for a prize Court to say 
that an actual Blockade existed. It is in vain for 
Governments to impose Blockades, . if the officers em- 
ployed on that service will not enforce them. The 
inconvenience is very great, and spreads far beyond 
any individual case (n). Reports would be eagerly 
circulated that the Blockade was raised ; neutrals would 
take advantage of such information, and the property 
of innocent merchants would be ensnared. 

iv. If the Blockading force is partial in the exe- 
cution of its duties towards individual ships, or 
towards a particular nation, the Blockade ceases t;^ be 
effective, and consequently ceases to exist in law. If 
some ships are permitted to pass through the Bloci:a- 
ding line, others will have a right to infer that the 
enforcement of the Blockade has ceased. A curious 
point arose upon this question at the time of the 
Blockade of Monte Video in 1806. Sir Home Popham 
having captured a number of vessels which had at- 
tempted to break the Blockade, had been obliged to 
release some, in consequence of finding himself with- 
out a sufficient number of men to take the prizes 
home. Some he detained, but afterwards liberated, 

{n) " The Juffrow Maria Schroeder." Rob. Adm. Rep., iii, p. 148. 
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and the question in law was, whether some were per- 
mitted to proceed unmolested in the first instance, or 
whether the commander, having seized all, and after- 
wards found himself under particidar difficulties in 
retaining possession of all, was obliged to select a cer- 
tain number, which he considered to be the least 
favourable, and dismissed the rest. The law was then 
decided as follows. As soon as an officer permits even 
one vessel to pass into or out of the Blockaded place, 
the fact points to the termination of the Blockade ^ 
but in the case before the Court, the law sanctioned 
the dismissal of the captured neutrals, on the ground 
that the reason given was an equitable excuse (o). 

A Blockade therefore legally commences, and may 
be said to exist, as soon as it is effectually established^ 
It is then a Blockade, de facto, as distinguished from 
a Blockade by Notification. Before Notification, ves* 
sels can only be warned off, in the first instance, but 
after such warning, they may be captured if they per- 
severe in their illegal attempt. 

When the Commander of a Blockading force haa 
instituted an effectual Blockade, his next duty is to 
take such steps as will ensure Notification of the fact 
to Foreign States. 

Notification is the official announcement to neutrals 
of the institution of an effectual Blockade. It is made 
to all Neutral Governments, and operates as a notice 
to all the subjects of each government, after the lapse 

(p) " The Rolla." Rob. Adm. Rep., vi, p. 365. 
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of a sufficient time for its communication to them by 
their municipal authorities. 

This Notification should specify : — 
i. What are the ports, or what is the line of 
coast, under Blockade. 

ii. Upon what day the Blockade was instituted, 

A Notification which declares a larger extent of 
coast to be under a Blockade, than is in fact the case, 
or which declares that a Blockade is '^ about to be in 
stituted," is null and void (/>). 

Having shown that Notification of a Blockade must 
be made after its Institution, let us enquire how far 
Notification affects Neutrals. 

First, we may dispose of the case of breach of 
Blockade outwards, that is to say, breach committed 
by coming out of a Blockaded port. Here Notification 
is unnecessary. The mere fact of the presence of the 
Blockading force constitutes, from the first, notice, to 
all in the port, of the actual institution of a Blockade ; 
and no other notice is necessary. 

In the case of breach inwards, however, notice of 
the Blockade must be proved before a vessel can be 
condemned for breach. This notice may be either 
actual, or constructive. 

The master of a vessel will be held to have had 
actual notice, if he is proved to have had knowledge 
of the Blockade, however he may have acquired such 
knowledge ; whether by direct warning from a Belli- 

(p) " The Henrich Maria." Rob. Adm. Rep., i, p. 146. 
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gerent cruiser, or some other source of information, 
public or private ; a letter £rom a master to his owners, 
announcing the Blockade of his port of destination, is 
direct proof of knowledge (q). In default of such 
direct proof of knowledge, the £a^t may be ascertained 
by personal inquiry from the master and crew ; by 
examining the vessePs papers, especially the charter- 
party and bills of lading, to see if they contain any 
recitals as to the Blockade ; the log and certifi(iate of 
registry, or other document denoting her nationaUty, 
to see whether any warning of the Blockade has been 
inscribed thereon. Information from such sources 
proves actual notice, and the law does not need proof 
of Notification in addition. 

Constructive notice, however, is different. A master, 
though he may not have had actual notice, will be held 
to have had constructive notice, if 

i. Notification of the institution of a Blockade 
has been made to the proper authorities of the state to 
which the vessel belongs, and sufficient time has elapsed 
for such authorities to communicate the notification 
to the subjects, or citizens, of their state ; whether or 
not they have so communicated it. 

.This rule in the Law of Blockade is very important, 
and it may be best to illustrate its two most essential 
points. 

First. As to sufficiency of time (r). Lord Stowell 

(q.) " The Columbia." Rob. Adm. Rep. i, p. 155. 
(r.) " The Adelaide." Rob. Adm. Rep. iii, p. 281. 
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says ; " The question as to the length of time proper 
to be allowed for notice, must depend upon dates. It 
is a distinction of reasonable Equity, and not of par- 
tiality or favour to a particular nation, to give rather 
a more liberal allowance of time for notice to persons 
in the situation of merchants in America. It is not to 
be taken on a calculation merely as to distance, but 
with reference also to the accidents by which the gene- 
ral intercourse, even after the allowance of distance, 
is liable to be retarded." 

In the case in question, Lord Stowell decided, that 
an interval of nine months between Notification to the 
American Government, and shipment in Amsterdam 
by an American merchant's agents, was not a sufficient 
length of time to aflfect the merchant with culpable 
negligence. 

Second. As to the fact, that if sufficient time has 
elapsed, all the subjects and citizens of a government 
are to be held culpable for breach, whether the notifi- 
cation has been communicated to them or not. Two 
obligations must be presumed to have been fiilfilled, 
unless the contrary is shown, because they are obliga- 
tions arising out of the duty of Governments : one, 
the duty of making immediate commimication to neu- 
tral states, on the part of the government which im- 
poses the Blockade ; the other, the duty of transmitting 
such a communication immediately to the subjects, on 
the part of the government to whom the notification 
is made. Lord Stowell's words on this point, are (s) 

(s) " The Neptunus.'* Bob. Adm. Rep., ii, p. 1 10. 
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'^ The effect of a notification to any foreign goyemmen 
would clearly be to include all the indiyiduals of that 
nation. It would be the most nugatory thing in the 
world if indiyiduals were allowed to plead their igno- 
rance, of it. It is the duty of foreign goyemments to 
communicate the information to their subjects, whose 
interests they are bound to protect. I shall hold, there- 
fore, that a neutral master shall neyer be heard to ayer 
against a notification of Blockade, that he is ignorant 
of it. If he is really ignorant of it, it may be a sub- 
ject of representation to his own goyemment, and 
may raise a claim of compensation from them, but it 
can be no plea in the Court of a Belligerent. In the 
case of a Blockade, de facto only, it may be otherwise, 
but this is the case of a Blockade by notification." 

iL If Blockade, whether notified or not, be so 
notorious as to justify the presumption that the master 
knew of it. 

By lapse of time, and other circumstances, a Block- 
ade, de facto, may become so notorious, that know- 
ledge must be generally presumed. In some cases the 
notoriety may be so great as to amount to a " pre- 
sumptio juris et de jure;" in others, it may only 
throw the onus of preying ignorance, upon the cap- 
tured. If there be room for reasonable doubt, the 
subjects of neutrals are entitled to the benefit of it. 

The following materials must exist to proye noto- 
riety. 

First. Facts belonging to the Blockade itself, such 
as : The continuance of the Blockading force for a 
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long time off the Blockaded port. The prevention of 
many vessels ifrom ingress. The endorsement on their 
papers, and the fact of previous captm*es having been 
made- 
Second. Communications, in any form, of the 
Blockade having been established, such as : All verbal 
or written communications made by officers, or other 
persons in authority, to persons engaged, or likely to 
be engaged, in commercial transactions. 

Third. All circumstances peculiar to the case ; 
such as : The Locality of the places blockaded. The 
probability — a probability known to the public — of the 
blockade being imposed. The facility of the conmiu- 
nication of the fact of the Blockade to all persons accus- 
tomed to trade with the port blockaded. 

The consequences of complete notoriety are (^), 
that every vessel seeking to trade, in any way, with 
the blockaded port, must be held to have been cogni- 
zent of the Blockade ; and that the mere fact of sailing 
with intent to enter, is in itself a breach. 

It is also due to] neutrals, that the cessation of a 
Blockade should be make known to them, in order that 
their trade with the blockaded port may be interrupted 
for as short a time as possible. The neutral master is 
not allowed to presume that a Blockade has terminated, 
and should he take upon himself to presume the fact, 
and go in person to make sure, his ship becomes liable 
to capture and confiscation. As soon, however, as 

(0 " The Francisca." Spink s, 113. 
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notice has been given of the cessation of a Blockade, 
no vessel can be captured for a previous breach (u). 
The law only enforces a penalty so long as the delict 
lasts ; with the notice, every delict is done away, and 
every penalty is discharged. No vessel detained, be- 
fore the cessation of the Blockade, is thus freed from 
her delict, but the penalty may be enforced as much 
as if the Blockade still existed. 

Breach of Blockade may be committed either in- 
wards or outwards. 

Breach outwards is committed by any vessel which 
passes, or attempts to pass, either in ballast, or with 
a cargo, out of the Blockaded port. 
There are, however, three exceptions : 

i. A vessel in ballast, which was in the blockaded 
port at the time when the Blockade was first insti- 
tuted. 

ii. A vessel in ballast, which entered during 
the Blockade, provided that her master was clearly 
ignorant of the Blockade, or had received express per- 
mission to enter, from the blockading force. Such 
permision must only be given in cases of positive ne- 
cessity, such as, to a sinking or disabled ship. 

iii. A vessel with a cargo, provided that the 

whole was on board before the institution of the 

Blockade, or in lighters, for the pm^oses of navigation. 

In any of these excepted cases, the commander of 

the blockading force, before allowing the vessel to 

(ii) " The Lisette." Rob. Adm. Rep., tI, p. 387. 
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pass, must inscribe upon her log, and also on the docu- 
ment constituting her nationality, a memorandum of 
his visit to her, and of the ground on which she was 
considered not liable to detention. 

A yessel may commit a breach of Blockade outwards^ 
by implication, if, whilst lying outside the line of 
Blockade, she take on board a cargo from lighters, or 
other vessels, which have come out through the block- 
ading force. 

Here we must remark, that a vessel does not commit 
a breach of Blockade, if her cargo is brought to her 
from the blockaded port by overland or canal naviga- 
tion. The legal consequences of Blockade must de- 
pend upon the means applied, and on the actual or 
possible use of the blockading force. The internal 
communications of a country are beyond its reach, 
and in no way subject to its operation. The Essence 
of Blockade is maritime force ; therefore, to make a 
neutral criminally responsible for breach of Blockade, 
in having held commercial intercourse with a town by 
means of land transport, must be considered ano- 
malous, and opposed to the rules of Intemation^ 
Law. 

Breach inwards, is committed by any vessel which 
passes, or attempts to pass, either in ballast, or with a 
cargo, into a blockaded port ; or which, without at- 
tempting to pass, approaches the blockaded place, and 
either anchors, or hovers about, so near, that it would 
be easy for her, without being detected, or before she 
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could be stopped, to sKp into the port, or get under 
the cover of its forts (to). 

This rule of law involves the question, — ^What dis- 
tance from the blockaded port is allowable, what il- 
legal, under the meaning of the word " near " ? It is 
not necessary to restrict the meaning of the word to 
the limits of a particular local port^s regulations, which 
may not extend beyond the pier head. A Belligerent 
cannot be boimd to that restricted sense. If the situ- 
ation of a vessel, so anchored, is in a place which is 
usually jfrequented for the pm^pose of the " unlivery '^ 
of cargoes, or jfrom which importation could safely be 
effected, that place would not imreasonably be held to 
be a part of or near that port. 

If a vessel discharges her cargo into lighters, and 
sends them through the blockaded line, she incurs the 
penalty of breach inwards, by implication. 

Again, a vessel sailing innocently, before notifica- 
tion, for a blockaded port, may be captured, if after 
warning, she does not change her port of destination, 
but perseveres. 

Two excuses for attempting to enter a blockaded 
port, have been allowed in our Courts of Prize. 

i. Absolute necessity ; as where stress of weather 
and want of provisions compel the vessel to put into 
port, and the only accessible ports are those under 
Blockade. 

Lord Stowell, who admitted these excuses, used the 

(to) "The Neutralitet." Rob. Adm. Rep., vi, p. 31. 
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the following words (z). " The want of provisions is 
not an excuse which will, on light grounds, be received, 
because an excuse, to be admissible, must show an im- 
perative and over-ruling compulsion, to enter the par- 
ticular port under Blockade. It may induce the mas- 
ter of a ship to seek a neighbouring port, but it can 
hardly ever force a person to resort exclusively to a 
blockaded port. What is said with respect to wind, is 
of a dijfferent nature. I will not say that cases of ne- 
cessity may not occur, which would ajfford a sufficient 
justification. If a party can show, that he was under 
very great necessity, and that for four or five days he 
could get into no other port, I would certainly admit 
such an excuse, if well supported " (y). 

ii. Where the master of a vessel has been misin- 
formed, provided that the person misleading him was 
an officer of a Belligerent cruiser, and that the points 
on which the master has been so misled were matters 
of fact, e.g. ; Where the information was, that a Block- 
ade had been raised, which still existed, or that the 
limits of the blockaded territory were narrower than 
was the fact (0). But where the misinformation con- 
cerns only the legal consequences of a Blockade, e.g., 
where the officer has told him that he is entitled to a 
warning before capture ; the master will not be ex- 
cused (a). No private information will be sufficient 
to form a ground for an excuse. 

(a?) «* The Fortuna." Rob. Adm. Rep., v, p. 27. 
(y) " The Hurtige Hane." Rob. Adm. Rep., li, p. 124. 
(z) "The Neptunus." Rob. Adm. Rep. ii, p. 110. 
(a) "The Comet." Edwards, 32. 
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Such are the two excuses which have been received 
in our Courts of Prize, as reasonable, and within the 
bounds of probability of fact. 

Various excuses have certainly been ofltered in addi- 
tion to these, but none with success ; such excuses, for 
instance, as (b) — That the master was approaching 
the blockaded port, only to ascertain for himself the 
certainty of the Blockade, and with the intention of 
retiring,, in ca^e he found that it was existing. The 
Law says that the neutral merchant is not to speculate 
on the greater or less probability of the termination of 
a Blockade ; that he is not to be at liberty to say to 
his ship-masters, go to such and such a place, and if 
you do not get stopped by a blockading force, enter ; 
but if you do get so stopped, ask for a warning, and 
then go elsewhere. Everyone must see at once, that 
such a practice would introduce great frauds. 

Another excuse has been (e?), that the master of the 
vessel was intoxicated. If such an excuse were admit- 
ted, there would be constant carousings in every 
instance of a breach of Blockade. A master cannot, 
on any principle of law, be allowed to staltiiy himself 
by the pretended or real use of spirituous liquors. The 
owners of the vessel have appointed him their agent, 
and they must in law be bound by his imprudence, as 
well as by his fraud. It is the duty of the supercargo 
and the officers connected with the ship, to dispossess 

(b) " The Spes and the Irene." Rob. Adm. Rep. v, p. 77* 

(c) ** The Shepherdess." Rob. Adm. Rep. v, p. 262. 

G 
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the master of his command under such dangerous cir- 
cumstances, and the fact of the non-interference of the 
supercargo, will endanger the safety of the cargo, in 
case of capture. 

Ignorance of the coast, or loss of compass, are not 
valid excuses (d). As to the first ; the fact is so entirely 
at variance with all probability, that it is ahnost im- 
possible that a vessel could be brought into such a situ- 
ation, but for some sinister purpose. It is not abso- 
lutely impossible, but if the owner of a vessel is willing 
to trust his vessel to the care of a man, to whom such 
a situation could be possible, he must be answerable in 
some degree for the master's prudence, as well as for 
his integrity. Such an excuse is incredible in itself, 
and is practically inconsistent with the maintenance of 
a Blockade. 

Upon the excuse for loss of compass, we cannot do 
better than quote Lord Stowell's words (e). " It appears 
that for three days this vessel kept her course perfectly 
well without the binnacle compass. If it was lost, the 
probability is, that the master had another on board. 
At all events, being so near the land, he could be 
under no difficulty in getting to Heligoland, which is 
a straight course, and where he certainly might have 
obtained another." The broad view, in such cases, 
seems to lie in the question, — what rule is the fairest, 
alike for Belligerents and Neutrals ? How easy for a 

(d) " The Adonis." Bob. Adm. Rep. v, p. 257. 
(e) "The Elizabeth." Edwards, p. 199. 
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neutral master, on getting within sight of a blockaded 
port, or even when brought to by a Belligerent cruiser, 
to put his compass over the side, and assert that he 
had lost it in a storm ; and that he had no idea where 
the vessel was. How easy such an evasion, and how 
rare the loss of a compass in a storm. So the law is 
adverse to the neutral, and prefers the enforcement of 
an occasional injustice, to the encouragement of a fre- 
quent and easy fraud. 

When a ship has been captured for breach of a 
Blockade, and the breach has been clearly and legally 
proved, the question arises, What is the penalty ? As 
to the ship and freight, there can be no doubt ; the law 
considers the master as the agent of the owners of the 
vessel. If the master breaks the law, they must expect 
to suflfer for the act of their accredited agent, and incur 
loss by their misplaced confidence. In dealing with the 
cargo, however, the law is more forbearing. In cases 
breach outwards, the shippers of the cargo are certainly 
the agents of the owners of the cargo, but if goods are 
shipped in a Blockade runner, the owners will have little 
chance of knowing, and being able to recall, such a 
wrongful transaction. The question is, ought they to 
be held responsible for the acts of their agents ? 

The law looks with indulgence to those cases where 
neutral merchants, without any fault of their own, 
have had their property placed in jeopardy by the 
breaking out of hostilities, and by the acts of agents 
over whom they could not at the time exercise control, 
and who might have had a private interest in sending 
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out the ships, which, by such wrongM act, endan- 
gered the cargoes they carried. 

The rule which permits merchants to withdraw their 
ships from a port on the institution of a Blockade, ex- 
tends also to merchandize sent in, or purchased bona 
fide before the commencement of the Blockade. So, a 
cargo was restored, on the ground that it was proved to 
have been bought before the war ; and in the course of 
the same blockade, a cargo was condemned, because it 
was purchased in the port which was blockaded, by the 
supercargo, an agent sent out for that express purpose 
by the owners (/). In cases of Breach inwards, the 
cargo is always confiscated, for this simple reason, that 
no master would take a cargo into a blockaded port, 
and so risk, not merely the confiscation of the cargo, 
about which he would care comparatively little, but 
of his ship, unless he had been expressly chartered to 
go to that particular port. The Law presumes the fact, 
from the ordinary rules of common sense. The Bills 
of Lading, when examined, will show the port for 
which the cargo is destined. A neutral merchant will 
not send a cargo to a blockaded place after notification, 
or even after simple knowledge, except with the inten- 
tion to commit a breach of Blockade. The law conse- 
quently puts the cargo in the same category as the 
ship, and condemns both. 

Thus stands the Law of Blockade, as interpreted by 

(/) *'TheNornen." Spinks, 169. 
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the EngKsh Courts of Prize, and the Admiralty Regu- 
lations. 

Before we proceed to the question of the future of 
the Law of Blockade, we may notice a dijBficulty which 
has lately arisen, and has not as yet been settled, 
although much time and trouble has been spent upon 
it 

An edition of Wheaton has been brought out by 
Mr. Dana, in which the policy of the Federal Govern- 
ment in America, in dealing with the Seceding States, 
is ably advocated and explained. Many and various 
were the questions which arose out of the late Ame- 
rican war. The entire Code of International Law was 
discussed and reviewed, but one of the most perplexing 
of these questions was, How were the Seceding States 
to be dealt with when in open warfare with the Govern- 
ment? as enemies at sea or on land, with all the privi- 
leges usually conceded to Belligerents ? or as rebels 
and pirates, who might be seized, and treated as criini- 
nals guilty of treason ? 

If as Belligerents, their ports might be blockaded, 
and the notification thereof would bind other nations 
to stand aloof from them. But then, the Seceding 
States might retaliate by blockading the ports of the 
Northern States, and the vessels of both, if taken, 
would be subject alike, to Prize Law, and be confis- 
cated imder the decree of a competent Court. 

If as Rebels, Notification of Blockade would not 
affect Neutrals, but if the vessels of the Confederate 
States seized Federal vessels as enemy^s property, or 
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searched them, and took from them Neutral property, 
they might be treated as pirates, not only by Ameri- 
cans under the Municipal Law, but under the Law of 
Nations as " hostes humani generis." Such was the 
dijBficulty arising from the equivocal position in which 
the Confederates stood. 

As Blockade is an act of War which can only^ accor- 
ding to International Law, take place between two 
Belligerents, and Neutrals are bound to treat both with 
equal impartiality and respect, so it was the wish and 
policy of the Federals to gain all the advantage of 
being considered Belligerents themselves, whilst the 
Seceding States should be treated, not as Belligerents, 
but as Rebels who could claim no rights of war. 

However, in order to bring a commercial pressure 
upon the Confederate States, it was most desirable to 
establish a Blockade of their ports and coasts. 

In a military and political view, this operation was 
indeed absolutely necessary. All exports had to be 
guarded against, all imports prevented. There should 
be no cotton or money sent out; no provisions, clothing, 
or munitions of war sent in. The country, placed 
under a commercial interdict, and isolated from the 
rest of the world, would fail in the means, if not in the 
spirit, of resistance. The wish to prolong the contest 
must be vain, when there were no longer provisions to 
feed, money to pay, or arms to supply the fighting 
population with. 

No doubt the supreme government had a right so 
to treat the territory of its subjects, but the effect of 
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this treatment was to exclude all neutrals from commu- 
nication with the Confederate States. Trade was put 
an end to, from the River Potomac to the Rio Grande 
in the Gulf of Mexico. All commerce was prohibited 
to neutrals within a line of coast measuring not less 
than 3000 miles in extent. 

The war, it was argued, was a civil war. A civil 
war between the dijfferent members of the same society 
is what Grotius calls a mixed war. It is public on the 
side of the established government, and private on the 
side of the people resisting its authority. 

So far as it was a private war, the government at 
Washington was supreme ; the Southern government 
was but a Rebel Association, whose ordinances were 
void, whose subjects were traitors, and whose flag was 
not entitled to respect or protection. 

But since it was also a public war, neutrals were 
bound to respect the act of the goverment in block- 
ading the South, if the Blockade was elffective. 

The view taken of the relation in which the Federal 
government thought the Confederates stood, is imma- 
• terial to the present subject, so far as any internal 
action might have followed. But externally, and in 
' its effect upon foreign nations, the result of that view 
and policy, accepted as it was by every Neutral state, 
was that a declaration by a government of the 
Blockade of one or more of its own ports in the hands 
of Rebels to such a government, is an act which con- 
stitutes both the Blockader, and the Blockaded, Belli- 
gerents; and all other nations. Neutrals; each with 
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all the rights, duties, and obligations peculiar to a 
state of war. 

By their declaration of Blockade the Federal States 
gained the right to search vessels on every part of the 
high seas, to divert them from their original destina- 
tion, and to confiscate them with their cargoes. 

Whether the Blockade of the Southern coasts was 
really efficiently carried out, we ought not to discuss. 
The effectiveness of the Blockade, whenever a case 
arose of a vessel captured or warned off, was never 
disputed by Neutral powers. A curious fact in the 
History of Blockade is, that, between January 1863 
and April 1864, out of 590 vessels which attempted to 
run the Blockade of Charleston, 480 succeeded, and 
between May 1st and June 1st, 1864, no fewer than 
twenty-four vessels succeeded in running the Blockade 
of Wilmington (g). The escape of one or more vessels 
however, either by ingress or egress, will not make 
the Blockade ineffective. The definition of Blockade 
adopted in 1780, and ratified in 1800 ; and the debates 
in Parliament in 1861, coupled with the acceptance 
by all Neutral powers of the Federal Blockade in the 
late American war, show that the Blockade is deemed 
to exist, provided there be real and serious danger in 
trying to pass the blockading force. 

An essay on Blockade would be imperfect from 
which all mention of the so-called Pacific Blockade 
was omitted. The term is in itself anomolous. It is 

{ff) Law Magazine, July, 1867. 
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impossible to reconcile the rights of neutrals, or indeed 
tiie fact of Neutrality, with an operation of war, in 
which there is no beUigerent. 

The idea of a Pacific Blockade originated in 1827. 
Russia, France, and England agreed to combine, and 
enforce the termination of the war which the Porte 
had for some time carried on against Greece (h). The 
Porte refused to listen to their mediation, and conse- 
quently the Allied Powers established a strict blockade 
of the Coasts of Greece, and prevented the introduc- 
tion of supplies to the Turkish armies. This Blockade 
was declared to be binding upon all Neutrals, although 
the representatives of the three Powers at Constanti- 
nople, declared that peace was not broken, and that 
the friendship of their respective sovereigns to the 
government of the Porte was undiminished. 

Since the Pacific Blockade of 1827, the English 
have established a similar Blockade of the Piraeus ; 
the French of the port of St. Jean d'UUoa in Mexico ; 
and the English and French, in combination, of the 
ports of the Argentine RepubUc. 

This sketch of the Law of Blockade, drawn from 
the writings of Jurists, the treaties of various Nations, 
and the practice of the Courts of Prize, shows us that 
Montesquieu's maxim, that " Nations ought to do as 
much good as possible to one another in time of Peace, 
and in time of War as little evil as possible, without 
prejudice to their own interests;" is gradually pre- 
vailing. 

(A) Hautefeuille. Tome iii, Titre 9, p. 177. 
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Blockade will probably continue as one of the ope- 
rations of war. Its principles and laws were discussed 
by the representatives of the Great Powers who were 
parties to the Treaty of Paris in 1856 ; and its practice 
was enforced with great strictness by the Northern 
States, and submitted to without dissent by all the 
Neutral Powers, in the course of the late American 
War. 

Strong advocates of Neutral rights have earnestly 
contended, that, in all future wars, Blockades should 
be abolished, and the only restriction placed on com- 
merce should be the stoppage of articles contraband 
of war. 

The arguments against this contention seem irresis- 
tible. 

A reference to several treaties of the 18th century, 
and to many of Lord StowelFs decisions, will show 
how necessary it is on the one hand, and how difficult 
on the other, to define contraband. That which may 
be contraband at one time, either by reason of its 
quality, or quantity, ceases to be so at another time. 
Some goods are contraband when carried to a parti- 
cular port, and are no longer so when they have a dif- 
ferent destination. 

Again, as a siege is carried on with a view to dimi- 
nish the material or physical resources of the enemy, so 
Blockades are enforced, for the purpose of crippling 
the enemy's supplies. They tend to shorten the length 
of wars, by the pressure which they bring on a 
nation at large, thus making it the general i nterest to 
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obtain peace, which is, or should be, the end of all 
war ; and this. Blockade effects without bloodshed. 

We conceive, therefore, that as an operation of war. 
Blockade will continue. Many modifications however, 
will probably be introduced into the exercise of the 
right. 

At present, when a Blockading force has been blown 
off the the coast by stormy weather, the Blockade is 
held to be still in existence, and to be effectively main- 
tained. No limit is really put upon the duration of 
this absence. The ships may be wrecked, or at all 
events so seriously injured in the storm, as to be away 
from the Blockaded port for months. Yet as they may 
return, and their absence is the act of God not of man, 
the Blockade endures, with all its consequences. A 
force which has been driven off by a superior squadron, 
is quite as likely to return within some space of time. 
No time is fixed for the return of the ships that have 
been blown off ; then why should the ships that have 
been driven off, be treated differently ? How is a 
Neutral master, on arriving off a port, to know whether 
an enemy or a storm, has opened the entrance of the 
port to his ship ? 

Or, another state of things may arise. The ships 
may be blown off by the wind, and into the presence 
of the enemy ; they may be so injured in an engage- 
ment as to be inefficient to perform the service of 
Blockade in which they had been lately engaged. 
How would a Court of Prize determine such a case ? 
Would the Blockade be relaxed, or would it still exist 
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in the eye of the law ? The Law now says, " the 
probability is, that when a force has been driven off 
through stress of weather, it will return." It may be 
so. Some ports are subject to stormy seasons and calm 
seasons. Is the absence of a blockading force from 
such a port during the stormy season, to have no 
bearing upon the legal existence of a Blockade ? We 
cannot think that the law will remain as it is upon 
this point. Probably, when a force has been driven 
off its station, from whatever cause, for an appreciable 
time, the Blockade will be considered to be relaxed 
until its return. 

On its return, fresh notification will not be neces- 
sary. The French rule, that special warning must be 
given to every vessel attempting to enter, and such 
warning inscribed upon her log, will, in all probabi- 
lity, be generally adopted. 

This French rule of personal notic6, is best expressed 
in a despatch referred to by Sir Travers Twiss, in his 
" Law of Nations." It is an instruction from Mens. 
Mole, to regulate the Blockade of the ports of the Ar- 
gentine Republic. In it, the Law of the French Courts 
of Prize, is very clearly laid down. 

*^ A ship must have had a warning inscribed upon 
her papers, before she can be captured. But such 
warning having been legally given, if she afterwards 
persists in attempting to enter the Blockaded port, 
or comes near the port again, she may be captured (i). 

(t) Ortolan. Ragles Internationales, chap. 9f^. 333. 
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The object of notification will thus be obtained, and 
can be more effectually enforced, than in any other 
way. The rule of personal service is clearly a good 
one. After it has been made to a vessel, she can have 
no excuse of any sort or description, for attempting to 
commit a breach. 

Notification to Foreign governments, is a necessary 
step in Blockade, but it does not sufficiently effect its 
object. The English rule of seizure after public noti- 
fication, without the additional precaution of personal 
notice, must bear unjustly on some vessels which are 
acting strictly bona fide. The French rule does away 
with all risk of such an injustice. It supplies the de- 
ficiency in the effect of Notification, pure and simple, 
and is very easy in operation. 

Notification serves a Political purpose. It gives 
information to goverments ; but the subjects of 
the governments may, and as our experience has 
shown, have evaded the consequences of Notification, 
by excuses. The Law, to be effective, must be distinct 
and certain. It should bear equally upon all vessels 
approaching a blockaded port, and they should have 
no possible groimd for excuse. Warning, personal and 
decisive, should be given to every ship, once, before 
seizure, and then a neutral master who attempts to run 
a Blockade, will do so at his peril, or if acting bona 
fide, will have the power of retracing his course. 

In a former page, we referred to Armed Neutralities. 
An alteration, slight in appearance, was made, in tiie 
Convention of 1801, by substituting the word "or'' 
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for the word " and." (k). This alteration has been the 
groundwork of much violent language, by most French 
writers on International Law. They say that the 
change was procured by England, in order to maintain 
. her right to Paper or Fictitious Blockades (I). 

In effect, a Blockade by a cruising force, was substi- 
tuted for a Blockade by a stationary force. 

Attempts have been made, in more than one treaty, 
to fix the number of vessels requisite for the legal 
enforcement of a Blockade (m). Eventually, the Law 
may possibly contain some directions to that effect,but 
we cannot presume to suggest the theory upon which 
such a calculation could be based. Possibly the greater 
power and efficiency which steam has given to a block- 
ading force, will have some bearing upon the question, 
when it arises. 

These possible modifications of the Law of Blockade, 
if ever they are introduced, will be the result either of 
treaties, or of Armed Neutralities. The general, ten- 

(k) Convention Maritime de St. Petersburg, Juin 17, 1801. Art. 6. 

(t) Le Convention de 1801 gen j'aurai Foccasion d'examiner plus 
completement donne une definition du Blocus dans laguelle aux mots 
consacr^s par les trait^s de 1780 et de 1800, '^ avec des Batiments 
arr^tes et suffisamment proches." On a substitu^ ceux-ci, '^ avec des 
B^itiments arr^tes on suffisamment proches." L' equivoque Anglais 
porte sur la particule " on." Hautefeuille. Tome iii, Titre 9, p. 26, 
note i. 

(m) Treaty between France and Denmark, 1742. Treaty between 

Holland and the two Sicilies, 1753. 
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dency of positive and conventional law, is to favour 
Neutrals, The system of Armed Neutralities, if 
strongly carried out, must introduce many changes 
which it is impossible to conjecture ; but these changes 
will certainly all be in fitvour of Neutral rights. 

Governments, have of late years, proved by their 
policy, that they are becoming aware of the benefits 
to be derived from peace. Civilization has increased 
the horrors of war, by teaching man how to invent 
new engines and weapons of destruction, but has in 
return, shown him the evils of war in their fullest 
extent. The secure gains of commerce, obtained only 
in time of peace, have, even with nations most attracted 
by military glory, a stronger hold on the interests, and 
therefore on the passions, of men, than all the triumphs 
of conquest. 

The more clear-sighted in their interests nations 
become, the less willing and . anxious will they be to 
go to war. 

The stronger in power and in number the Peace- 
loving nations, the more extended will be the Neutral, 
and the more confined the Belligerent rights, in 
Blockade. 



" Que S§ay-je." 

Eaaaia de Montaigne, Liv. it, ch, 12. p» 268. 
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